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Purpose

The purpose of this report is to provide general feedback on candidate performance in the DJ (Civil) 2011 Qualifying Test.  The first part of the report describes how the Judicial Appointments Commission (JAC) developed the test and marking schedule, and how the test was structured.  
The second provides information on the overall performance of candidates in the test, identifying areas where they performed well and where they performed poorly.  The third part gives more detailed comments in relation to each of the four questions in the test.

Qualities and abilities

The test was set to assess:

Intellectual Capacity:
The ability to absorb and analyse information quickly

Appropriate knowledge of the law and its underlying principles, or the ability to acquire knowledge where necessary

Personal Qualities: 

Sound judgement, decisiveness and objectivity

Authority and Communication skills:

The ability to explain the procedure and any decisions reached clearly and succinctly to all those involved

Efficiency:

The ability to work at speed and under pressure

The ability to organise time effectively and produce clear reasoned judgements expeditiously 
Development of the test
The test and marking schedule were devised by two District Judges, both of whom are experienced in the civil and family jurisdiction. 
The JAC Advisory Group which is composed of senior judiciary and representatives of the legal profession, offered advice and guidance during its development.  
In common with all qualifying tests used by the JAC, both the test and marking schedule were subject to an extensive quality – and equality – assurance process.  The effectiveness of the test was assessed by means of two dry runs with a range of volunteer lawyers and judges.
Structure of the test

The 90 minute test presented candidates with four scenarios all set in the civil and family jurisdiction. Question one presented candidates with an application to adduce psychiatric evidence at a fast track trial, question two involved a claim for possession of property included in box work, question three asked candidates to give a judgment on an application for a financial remedy following divorce, and question four presented candidates with an application to set aside a statutory demand.
Marking schedule

A marking schedule was provided for each question.  It allowed for all answers that demonstrated the required qualities and abilities to be rewarded.  150 marks were available for responses against the marking schedule.  The instructions to candidates at the beginning of the test stated that 10 discretionary marks were also available and explained how they would be allocated.
Marking of the test

Six judges experienced within the civil and family jurisdiction marked the tests. That group included the two drafting judges. JAC staff, in conjunction with the drafting judges, provided a full briefing to the markers at the outset of the marking exercise.

The markers were divided into two teams, with each team taking primary responsibility for marking two questions.  Both teams were led by one of the drafting judges. Three papers, randomly chosen, were marked by all judges at the beginning of the marking process to create a consistent approach to the marking. Decisions on the interpretation of the marking schedule and use of discretionary marks were taken only after full discussion within the team and before commencement of the main marking exercise. Those decisions were recorded and formed a precedent for the marking of subsequent test papers.  All test papers were marked anonymously.
Moderation

Markers were invited to identify and put forward for moderation any test papers where it was felt that a strict application of the marking schedule had caused either over- or under- reward.  Twenty per cent of the test scripts were selected for moderation which was carried out at different points of the marking process. Those selected included samples of the high-, low- and mid-scoring test papers; papers written that raised unusual issues; all test papers close to the prospective cut-off point for invitation to selection days; and a further random sample.  Such tests were marked by a second marker without sight of the original marker’s score schedule. Following the completion of the marking by a second judge, any disparity between the two marked scripts were jointly reviewed and a final mark was agreed.  5% of scripts above and below the cut off mark were also moderated.
The moderation process concluded that the markers had been consistent and fair during the first round of marking, and that marking overall had been fair. 
It is JAC policy for a Director and the JAC Commissioner assigned to the selection exercise to undertake separate quality assurance checks.  Their independent conclusion was that marking had been robust and consistent. 
Distribution of marks

The highest mark awarded was 136 out of a possible 160 (150 plus up to 10 discretionary marks) and the lowest 14. 
General comments on candidate performance
General approach taken by markers

After consultation with the JAC Commissioner assigned to the selection exercise, the markers agreed that they would overlook minor errors made by candidates where the meaning was obvious, for example mixing up claimant and defendant. 
Overall conclusion
The general standard was good. The vast majority completed all four questions, but there was evidence that a few had rushed the last two. Some had not read the questions with sufficient care, i.e. in question three suggesting that the “children” were under age when the question said that whilst they were living with the wife they were over 18 and working.  It was sometimes evident that matrimonial lawyers were not at ease with the civil question but the law was provided to the candidates so that no specialist knowledge was required. Most candidates answered all four questions satisfactorily.
Areas where candidates could have attracted more marks
In most questions the markers were looking for answers that presented a brief statement of the issue required, i.e. relief from sanctions, accelerated possession, financial remedy and setting aside of a statutory demand. Ideally the candidate should then have set out the relevant law, applied the facts to the law, and come to a decision.. Some candidates made no reference to the law at all and lost many marks as a result. Others started to go through the law but only picked out parts they thought appropriate. The handwriting of some candidates made the answers difficult to read. 
Question by question comment

Question One
A number of candidates provided their answers in essay format, when a more concise approach may have been appropriate. Most spotted this was a relief from sanctions application, but those who argued that the Order for Directions had superseded the previous order were not penalised. Some candidates spent too much time dealing with the overriding objective when 3.9 (1) (a) deals with the interests of the administration of justice. Very few candidates drew a distinction between (h) the effect which the failure to comply HAD on each party and (i) the effect which the granting of relief WOULD HAVE on each party.
Question Two

The question was designed to challenge the candidates to identify four key issues.
(1) That the Section 21 notice was defective for short service                                    (2) That the claim had been issued prematurely                                                         (3) That as a result of either or both of these factors the claim was fatally flawed and should be struck out                                                                                                  
(4) That even if the claim was not fatally flawed the court could not in any event postpone possession for more than six weeks.                                                             
The majority of the candidates identified the defect in the Section 21 notice. Only a minority identified the premature issue of the claim. Most struck out the claim. Some however, identified the flaws but nevertheless went on to make a possession order. 
The majority identified the limitation of the court’s power to postpone possession for no more than six weeks. 
The presentation of the answers was variable. Some were only just legible.

The question required the candidates to analyse and apply the legislative material with which they were provided. The marks achieved reflected the intellectual ability of the candidates to carry out this exercise. 
Question Three

Candidates were expected to make a family relief application which required the sale of the matrimonial home, equal division of net proceeds of sale, a clean break and no pension sharing order. Some candidates failed to mention s25 of the Matrimonial Causes Act 1973 or the powers under s24A and s25A. Others made Orders that the wife could buy out the husband for sums that she would find impossible to raise and others came up with types of Mesher Orders. The better candidates went through the subsections to s25 one by one and applied the facts to them.
Question Four
Candidates were expected to dismiss the application as there was a judgment in place for a debt which was joint & several. With a careful reading of the legislative material provided candidates should have scored full marks. Many did so. Most candidates scored fairly well. Some answers were very short perhaps indicating that the candidates were under time pressure. Most of the candidates who scored very badly on this question scored poorly overall.
v.1 – April 2011

