Tribunals, Courts and Enforcement Act 

The main provisions of the Tribunals, Courts and Enforcement Act (TCE Act) 2007 came into force during 2008. What difference does it make to the entry requirements for judicial appointments?
This guidance should be read in conjunction with Sections 50-52 of the TCE Act; the relevant Statutory Instrument; and the specific eligibility requirements provided for each vacancy request. It concerns interpreting Sections 50-52 of the TCE Act, which amend the minimum legal qualification eligibility requirements for judicial appointments in England and Wales.

The Act extends the range of people who may qualify for Judicial appointment. It also introduced the judicial-appointment eligibility condition. Where this applies, eligibility for judicial office is no longer based on possession of rights of audience for a specified period. You will have to show that: 

· you possess a relevant legal qualification; 

· for the requisite period; and 

· that while holding that qualification you have been gaining legal experience.
Relevant legal qualification

You have a relevant qualification if you are a solicitor or barrister.

You will be considered eligible as a solicitor when your name is first entered on the Roll kept under section 6 of the Solicitors Act 1974. 
You will be considered eligible as a barrister a) when you have completed pupillage in connection with becoming a barrister or b) if you are not required to undertake pupillage in connection with becoming a barrister, when you are called to the Bar of England and Wales. 

The TCE Act also opens some judicial posts beyond solicitors and barristers for the first time. The Statutory Instrument extends eligibility for judicial appointment to some judicial posts to members of the Institute of Legal Executives (ILEX), the Institute of Trade Mark Attorneys (ITMA) and Chartered Institute of Patent Attorneys (CIPA). 

The Act made the following posts open to suitably qualified ILEX fellows: 

· Deputy District Judge; 

· Deputy District Judge (Magistrates Courts); 

· Road User Charging Adjudicator; 

· Legally qualified member of the Asylum and Immigration Tribunal; 

· Member of Panel of Chairmen of the Employment Tribunal; 

· Judge of the First Tier Tribunal;  

· Adjudicators (regulation 17 Civil Enforcement of Parking Conventions). District Judge; and
· District Judge (Magistrates Courts). 

Patent and Trade Mark Attorneys will be eligible as soon as the instrument is accepted to apply for the following posts: 

· Chairman or Deputy Chairman of the Copyright Tribunal; and 

· Persons appointed to hear and determine appeals under the Trade Marks Act 1994.

Requisite period
The Act widens the eligibility for many judicial posts by reducing the number of years you need to have possessed the relevant legal qualification before you can apply. In respect of many offices, the number of years for which a person must have held a qualification before becoming eligible for judicial office is reduced from 10 to 7 years and 7 to 5 years depending on the post in question. 

Legal experience
In order to be eligible for judicial appointment, you must not only be in possession of the relevant qualification, but must also have been engaged in ‘law related activity’ whilst holding that qualification.

Meaning of law related activity

An activity is considered to be a law related activity whether or not it is undertaken for remuneration, and whether or not it is undertaken on a full or part-time basis.

Each of the following is a relevant law related activity:

a) the carrying out of judicial functions of any court or tribunal;

b) acting as an arbitrator;

c) practice or employment as a lawyer;

d) advising (whether or not in the course of practice or employment as a lawyer) on the application of the law;

e) assisting (whether or not in the course of such practice) persons involved in proceedings for the resolution of issues arising under the law;

f) acting (whether or not in the course of such practice) as mediator in connection with attempts to resolve issues that are, or if not resolved could be, the subject of proceedings;

g) drafting (whether or not in the course of such practice) documents intended to affect persons’ rights or obligations;

h) teaching or researching law; or

i) any activity that in the relevant decision makers’ opinion is of a broadly similar nature to an activity within paragraphs a) to h).

The Ministry of Justice has provided the following guidance.  Category b) is intended to cover arbitration where legal disputes are resolved on a reasonably formal, structured basis. For example, it would cover arbitration governed by the Arbitration Act 1996, and carried out by a person who is accredited by a body such as the Centre for Effective Dispute Resolution.  

Categories d) – g) are also intended to cover activities which are carried out on a reasonably formal, structured basis, for example volunteers who give legal advice in a law centre, or citizens advice bureau. However, it is not intended to cover, for example, a person who gives informal advice to friends and neighbours. 

Category e) is intended to cover legal assistance, rather than other kinds of support. 

Category g) is intended to cover drafting which involves legal judgment and skill, such as drafting contracts and leases.  It is not intended to cover drafting which may affect rights or obligations, but are essentially administrative tasks, for example, filling in enforcement orders, or penalty notices.  

The purpose of i) is to cover the possibility of some kinds of law related activity that might not quite fit within a) – h).

Your engagement in law related activities during a period will be disregarded if the engagement is ‘negligible in terms of the amount of time engaged’. 
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